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US. Customs Service 
Treasury Decisions 


(T.D. 81-34) 


Reimbursable Services—Excess Cost of Preciearance Operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 

Washington, D.C., February 12, 1982. 
Notice is hereby given that pursuant to Section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
forth below and will be effective with the pay period beginning 

March 7, 1982. 

Biweskly 

excess 

Tnstallation: cost 


Montreal, Canada $18, 917 
Toronto, Canada 
Kindley Field, Bermuda 
Nassau, Bahama Islands 
Vancouver, Canada 
Winnipeg, Canada 
Freeport, Bahama Islands 
Calgary, Canada 
Edmonton, Canada 
MitcHe.tt A. LEVINE, 
(For Jack T. Lacy, Comptroller). 


19 CFR Part 171 
(T.D. 82-35) 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim Guidelines. 


SUMMARY: The Customs Service and Treasury Department have 
revised the guidelines used for the disposition of liabilities incurred 
i 
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under section 497, Tariff Act of 1930, for the failure to declare articles 
to Customs upon entry into the United States. This document gives 
notice that the guidelines will be used on an interim basis in proc- 
essing petitions for relief from the forfeiture of merchandise and 
personal penalty liabilities incurred under section 497. However, 
written comments are invited and will be considered in determining 
whether any change is required before final guidelines are published. 


EFFECTIVE DATE: February 19, 1982. 


DATES: Comments (preferably in triplicate) must be received on 
or before (90 days from date of publication of these interim guide- 
lines in the Federal Register). 


ADDRESS: Written comments should be addressed to the Com- 
missioner of Customs, Attention: Regulations Control Branch, 1301 
Constitution Avenue NW., Room 2426, Washington, D.C. 20029. 


FOR FURTHER INFORMATION CONTACT: Joseph E. Priddy, 
Miscellaneous Penalties Branch, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229 (202-566-5746). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Under the provisions of section 498, Tariff Act of 1930, as amended 
(19 U.S.C. 1498), and section 148.11, Customs Regulations (19 
CFR 148.11), persons arriving in the United States from a foreign 
place are generally required to declare to Customs officers, at the 
first port of arrival in the United States, all articles and/or merchandise 
which they are bringing in with them. 

As provided by section 497, Tariff Act of 1930 (19 U.S.C. 1497), 
failure to declare articles or merchandise, when required by law, 
subjects the undeclared articles or merchandise to forfeiture to the 
Government, and the individual that fails to declare the articles 
or merchandise to a personal penalty equal to the domestic value 
of the undeclared articles or merchandise. 

Ordinarily, the full statutory liability would be imposed only by 
judicial process. Section 618, Tariff Act of 1930, as amended (19 
U.S.C. 1618), provides for an administrative process which permits 
the person interested in any seized article or merchandise, or who 
has incurred, or is alleged to have incurred, any fine or penalty, 
to petition for resolution of these liabilities for amounts less than 
the full statutory liability. This provision authorizes the Secretary 
of the Treasury to remit or mitigate any fine, penalty, or forfeiture, 
incurred under Customs or navigation laws when he finds that such 
fine, penalty, or forfeiture was incurred without any intention on 
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the part of the petitioner to defraud the revenue or to violate the 
law, or finds the existence of such mitigating circumstances to justify 
such action. Part 171, Customs Regulations (19 CFR Part 171), 
contains provisions for the filing of petitions for relief from fines, 
penalties, and forfeitures incurred for violations of Customs and 
other jaws. Section 171.11, Customs Regulations (19 CFR 171.11), 
requires that petitions for relief be filed with the Customs Service. 

The overwhelming majority of violations of section 497 are disposed 
of administratively pursuant to the provisions of section 618. District 
Directors of Customs throughout the United States have been delegat- 
ed authority by section 171.21, Customs Regulations (19 CFR 171.21), 
to resolve cases in which the statutory liability does not exceed 
$25,000, on such terms and conditions as, under the law and in view 
of the circumstances, they deem appropriate. The Commissioner of 
Customs exercises jurisdiction over cases between $25,000 and $100,- 
000. The Secretary of the Treasury has retained authority to decide 
petitions for relief from liabilities arising under section 497 when those 
liabilities exceed $100,000. 

National guidelines were developed for use in mitigating and 
thereby disposing of violations of section 497 administratively, in 
part, because many different Customs officers have authority to 
act on petitions for relief. Guidelines were issued in 1964, and revised 
and reissued in 1974 to Customs field officers. 

The primary objective of the guidelines is to encourage compliance 
with the entry declaration requirements. They should be sufficiently 
punitive to deter future violations. Customs experience with the 
1974 guidelines has been that they were too inflexible to serve this 
objective: Furthermore, the 1974 guidelines failed to provide adequate 
guidance for certain categories of violations. 

As a result, numerous Customs districts have developed practices, 
both formal and informal, of taking amounts less than those specified 
in the 1974 guidelines, when factors justifying such mitigation were 
found. Although guidelines are not absolute rules and the Customs 
field officers acted within their discretionary authority, these actions 
emphasized the need for attention to uniform guidelines on a national 
basis. 

In response to the above situation, projects were commenced at 
Customs and the Department of the Treasury to reexamine section 
497 guidelines. The interim guidelines which now have been estab- 
lished are a product of these projects, and are being published with 
the specific approval of the Treasury Department so that everyone 
will be aware of them. 

Customs considered several approaches to revising the guidelines. 
The approach adopted is to base the mitigation upon the duty on the 
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undeclared merchandise (duty-based). The 1974 guidelines are duty- 
based in that the statutory lability is mitigated to an amount that 
is a multiple (1 times, 2 times, 3 times, etc.) of the duty which would 
have been owed if the merchandise had been properly declared. 

The interim guidelines establish certain mitigating and aggravating 
factors which vary the multiple of the duty to be applied. This differs 
from the 1974 guidelines which provided only one multiple for the 
vast majority of cases. Furthermore, guidance is now provided for 
mitigating violations involving merchandise which, if properly de- 
clared, would have been entitled to duty-free entry, either conditionally 
or unconditionally. 

At present, the only standards available for mitigating violations 
of section 497 which involve conditionally or absolutely free mer- 
chandise are contained in-section 148.18, Customs Regulations 
(19 CFR 148.18). This provision, however, applies only when Customs 
finds that the violator was neither willfully negligent nor committed 
the violation with fraudulent intent, but that he was no more than 
ordinarily negligent in committing the violation. 

As a practical matter, it is difficult to find that a violator was 
ordinarily negligent under conventional definitions of that term. 
Even when Customs is able to so find, there still remains a large 
number of other cases in which the violation was clearly the result of 
more than ordinary negligence. In the latter category there has been 
no clear, uniform, national policy or standard. 

The interim guidelines will rectify this situation. These guidelines 
are consistent with the provisions of section 148.18, and provide 
guidance for cases which fall outside of the limits of that section. 

By elaborating mitigating factors which justify a reduced mitigated 
amount, the interim guidelines provide a basis for more mitigation. 
However, the interim guidelines will continue the practice of dealing 
harshly with violations involving aggravated factors. 

Accordingly, because of the additional guidance and flexibility 
provided, and because the interim guidelines are consistent with 
the practice in many Customs field offices, the interim guidelines 
for administrative disposition of violations of section 497 have been 
approved by the Treasury Department and will take effect upon 
publication. These guidelines are attached to this document as 
Appendix A. 


SOLICITATION OF COMMENTS ON THE GUIDELINES 


Customs invites all interested parties to express their comments 
concerning the interim guidelines. 
Consideration will be given to any written comments timely sub- 
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mitted to the Commissioner of Customs. Customs will review and 
analyze the comments and modify the interim guidelines as appro- 
priate. The interim guidelines then will be published in final form as 
an appendix to Part 171, Customs Regulations. 

Comments submitted will be available for public inspection in 
accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Headquarters, 
U.S. Customs Service, 1301 Constitution Avenue NW., Room 2426, 
Washingten, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Barbara E. Whiting, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs 
offices participated in its development. 


Wiu1am T. ARcHEY, 
Acting Commissioner of Customs. 
Approved: February 8, 1982. 


JouHN P. Stmpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, Feb. 19, 1982 (47 FR 7408)] 


AppENDIxX A—GUIDELINES FOR DIsposITION OF VIOLATIONS OF 
19 U.S.C. 1497 


A violation of section 497, Tariff Act of 1930 (the Act) (19 U.S.C. 
1497), occurs when a traveler brings articles into the United States 
which are subject to declaration and fails to declare those articles. 
Generally, all articles are required to be declared under the provisions 
of section 498 of the Act (19 U.S.C. 1498) and section 148.11, Customs 
Regulations (19 CFR 148.11). An individual is entitled to seek ad- 
ministrative mitigation or remission of the liabilities imposed under 
section 497 by petitioning pursuant to section 618 of the Act (19 
U.S.C. 1618). The following revised guidelines are to be used in dis- 
posing of these violations. 

These guidelines do not change or add to existing delegated au- 
thority, and will be used within the framework of that authority. 
Previous guidelines for disposition of violations of section 497, set 
out in Customs C'rcular ENF-4—-R:E:P, dated August 5, 1974, and 
the pertinent material in Appendix AA, Part 2 of the Customs Fines, 
Penalties and Forfeitures Handbook (March 1979 Revision, P&PM 
Handbook 4400-01 (old number HB 3000-01)) are hereby 
superseded. 
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CLASSIFICATION OF VIOLATIONS 
A. DUTIABLE MERCHANDISE 


For violations involving articles subject to duty and for which there 
is no applicable exemption from duty, the following rules apply: 

1. Mitigated Penalty for First Offense 

For violations which are the first offense, where there is knowledge 
of the declaration requirements, and where the undeclared articles 
are discovered by the Customs officers, the liabilities shall be remitted 
upon payment of THREE TIMES THE DUTY, but not less than 
$50, or the domestic value, whichever is less. 

2. Additional Mitigating Factors 

When one or more of the following additional mitigating factors 
are present, the deciding officer may within his discretion remit the 
liabilities upon payment of between one and one half and three times 
the duty: 

a. After examination of the person or baggage has begun (including 
referral for secondary examination), but before discovery by the 
Customs officer, the individual declares the merchandise; 

b. Language barrier, mental condition, physical ailment; 

c. Violator cooperates with Customs officers after discovery of 
the violation by providing additional information which facilitates 
conclusion of the case; 

d. Violator is an inexperienced traveler; 

e. There is contributory Customs error (violator demonstrates 
he was given incorrect advice by a Customs officer). 

3. Aggravating Factors 

When one or more of the following aggravating factors are present, 
the deciding officer may within his discretion remit the liabilities 
upon payment of between three and six times the duty or the domestic 
value, whichever is lower: 

a. Documentary or other evidence discovered establishes violator’s 
intent; 

b. Informant provides information leading to discovery of the 
violation; 

c. Violator is an experienced traveler; 

d. Undeclared articles are concealed to evade U.S. law; 

e. Undeclared articles are commercial merchandise; 

f. There is extreme lack of cooperation including rude behavior, 
verbal or physical abuse, attempted escane (all tending to demonstrate 
a lack of respect for law and authority). 

4. Extraordinary Mitigating Factor 

a. When an individual who has been cleared through Customs 
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without discovery of any undeclared merchandise returns to the 
examination area and declares that merchandise, the deciding officer 
may within his discretion remit the liabilities upon payment of 
ONE TIME THE DUTY. 

b. An individual who declares merchandise some time later (hours, 
days, weeks, etc.) may be treated similarly. 

5. Extraordinary Aggravating Factors 

a. When the offense is a second or subsequent violation, the decid- 
ing officer may within his discretion remit the liabilities upon payment 
of between six and eight times the duty or the domestic value, which- 
ever is lower. 

b. When it is a second or subsequent offense and there are aggravat- 
ing factors present, generally there shall either be a denial of relief 
or mitigation to no less than eight times the duty or the domestic 
value, whichever is lower. Customs agents should also be advised 
for consideration of referral for criminal prosecution. 

c. When there is evidence of an ongoing scheme to defraud the 
revenue involving multiple entries without declaration of merchandise 
subject to declaration, the deciding officer shall act in accordance 
with the preceding paragraph. 


B. ABSOLUTELY OR CONDITIONALLY FREE MERCHANDISE 


For violations involving articles either entitled to entry free of duty 
absolutely (classifiable under a duty-free provision in schedules 1-7, 
TSUS) or entry free of duty conditionally (entitled to treatment 
under GSP or schedule 8, TSUS) the following rules apply: 

1. Mitigated Penalty for First Offense 

a. For violations which are first offense, and involve merchandise 
entitled to the benefit of GSP or schedule 8, TSUS, the liabilities 
shall be remitted upon payment of one time the duty which would 
have been due if the merchandise had not been entitled to the benefit. 

b. For violations which are first offense, and involve absolutely 
duty-free merchandise, the liabilities shall be remitted upon payment 
of between 1 and 5 percent of the domestic value, but not less 
than $50 (or the domestic value, whichever is less) nor more than 
$1,000. 

2. Additional Mitigating Factors 

When additional mitigating factors such as those outlined above 
are present, the deciding officer may in his discretion reduce the 
mitigated amount to a lower figure. 

3. Aggravating Factors 

a. When aggravating factors such as those outlined above are 
present, the deciding officer may in his discretion remit the liabilities 


367-075 0 - 82 - 2 
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for conditionally free articles upon the payment of between one and 
two times the duty. 

b. For absolutely free articles, he may remit the liabilities upon 
payment of between 5 and 10 percent of the domestic value. 


II. OrpHeR AppLicaBLE RULES 


a. Customs officers shall document mitigating and aggravating 
factors found in each case in the case file. There must be a basis shown 
for mitigated amounts. 

b. Customs officers may within their discretion consider other 
factors not here delineated as aggravating or mitigating and apply 
the guidelines accordingly. These additional factors must also be 
documented in the case file. 

c. These guidelines are not authority for admitting into the com- 
merce merchandise which is conditionally or absolutely prohibited 
from entry. 

d. The presence of extraordinary aggravating factors may be 
basis for denial of relief. 

e. When the violator is being prosecuted criminally, the civil (1497) 
liability generally is administratively settled only after completion 
of the prosecution or with the express approval of the appropriate 
United States attorney. Criminal prosecution of the violator, however, 
is insufficient grounds to delay indefinitely determination of the 
civil administrative aspect of the case. District and area directors 
should discuss with either the regional counsel, the U.S. attorney, or 
Customs Headquarters the best course of action to follow in any 
particular case. Consideration should be given to immediate referral 
of the forfeiture action to the U.S. attorney so that he might take 
appropriate action to protect the government’s case. 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs BULLETIN. 


Harvey B. Fox, 


Director, 
Office of Regulations and Rulings. 


(C.S.D. 82-31) 


Subject: Vessels: The Towing of a Drilling Rig for Part of Its Voyage 
Between Coastwise Points by Means of a Foreign-Flag Vessel 
Is a Violation of U.S.C. 316(a) 


Date: June 1, 1981 
File: VES-10-3CO:R:CD:C 
105174 JM 

This is in reference to your letter dated May 18, 1981 requesting 
a reversal of our previous ruling which held that the towing of a mobile 
drilling rig for part of a voyage between Baltimore, Maryland, and a 
point within United States territorial waters off the coast of Texas 
would constitute a violation of title 46, United States Code, section 
316(a). 

You propose to tow a United States-flag mobile drilling rig by means 
of a United States-flag tug from Baltimore to a point outside United 
States territorial waters, transfer the drilling rig to a foreign-flag tug 
which would tow the drilling rig to a point on the high seas in the Gulf 
of Mexico, then transfer the rig to a United States-flag tug which 
would tow the drilling rig to a point within territorial waters off the 
coast of Texas. You state that each segment of the voyage should be 
considered a separate tow and that the foreign-flag tow operating out- 
side territorial waters would not violate 46 U.S.C. 316(a). 





10 CUSTOMS 


To interpret the law as you view it would be to completely disregard 
the statute which states, in effect, that no part of the towing of a 
United States-flag vessel between coastwise points shall be by a foreign- 
flag vessel. If each segment of the voyage were a separate tow, there 
would be no prohibition against using three foreign-flag vessels in the 
movement proposed in your letter. It is clear that Congress did not 
intend to permit several foreign-flag tugs to perform coastwise towing 
which would constitute a violation if the towing were accomplished by 
one foreign-flag tow. 

As stated in our decision of May 13, 1981, we believe Congress 
included the phrase “‘any part of such towing” to insure that a foreign- 
tug not be involved in any segment of the towing of an American 
vessel from the beginning of its voyage at one coastwise point to its 
final destination at another such point. Under the circumstances, the 
proposed towing of the drilling rig for a part of its voyage between 
coastwise points by means of a foreign-flag vessel is a violation of 46 
U.S.C. 316(a) and our previous decision to that effect is affirmed. 


(C.S.D. 82-32) 


Subject: Classification: Wine Vinegar Is Classifiable Under the 
Provision for Vinegar, Other Than Malt Vinegar in Item 182.58, 
Tariff Schedules of the United States 

Date: August 24, 1981 
File: CLA-2-01:8:C:D04:36-260 
801217 

In a letter dated July 16, 1981, you inquired as to the dutiable 
status of Vinegar produced in Canada. 

The vinegar under consideration is stated to be produced from 
fermented grape juice and is commonly known as wine vinegar. 
While this vinegar is stated to be 130 to 150 grain strength the method 
of measurement of vinegar strength employed in the Tariff Schedules 
of the United States is that of proof. The standard ot proof for vinegar 
s defined in Schedule 1, Part 15, Subpart B, Headnote 2 of the 
Tariff Schedules as béing four percent by weight of acetic acid. Con- 
sequently, a gallon of vinegar which is four percent by weight acetic 
acid would constitute one proof gallon of vinegar, while a gallon 
of vinegar which is eight percent by weight acetic acid would con- 
stitute two proof gallons for tariff purpose. 

Wine vinegar is classifiable under the provision tor vinegar, other 
than malt vinegar in item 182.58, Tariff Schedules of the United 
States, and dutiable at the rate of 3 cents per proof gallon. 

This ruling is being issued under the provisions of Section 177.1 
(a)(1) of the Customs Regulations (19 CFR 177.1(a)(1)). 
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(C.S.D. 82-33) 


Subject: Classification: Tablecloth Made on a Rachel Knit Machine 
Classifiable Under the Provision for Other Furnishings, Not 
Ornamented, of Man-Made Fibers in Item 367.50, TSUS 


Date: September 8, 1981 
File: CLA-—2-03:8:C:D7 :78-342 
801172 


In a letter dated August 4, 1981, you inquired as to the dutiable 
status of a tablecloth produced in Israel. 

You submitted a sample of a tablecloth which is made on a rachel 
knit machine. According to the statement supplied by the manufac- 
turer, the base fabric is of polyester and rayon yarns. Areas of the 
fabric are printed with a chemical and then subjected to heat. At a 
certain temperature the rayon yarns in the printed area are dissolved 
leaving the polyester yarns unaffected. 

The tablecloth is not a burnt-out lace article nor is it a lace article. 
Burnt-out lace is defined in Headnote 2(g), Schedule 3, TSUS, as: 
embroidery in which the base or ground . . . is not visible. The 
method of manufacture used to produce this tablecloth does not 
conform to Headnote 2(g) because portions cf the ground fabric 
are visible in the finished article. 

Neither is the tablecloth a lace article. Since the openwork designs 
were not formed concurrently with the intertwisting of yarns which 
form the fabric, it cannot be considered lace. 

Accordingly, the tablecloth is classifiable under the provision for 
other furnishings, not ornamented, of man-made fibers, knit in item 
367.50, Tariff Schedules of the United States, and is dutiable at the 
rate of 12.5 cents per pound plus 16 percent ad valorem. 

This ruling is being issued under the provisions of Section 177.1 
(a) (1) of the Customs Regulations (19 CFR 177.1). 


(C.S.D. 82-34) 


Subject: Vessels: Use of Foreign-Built Barges As Mounts for Perma- 
nently Attached Cranes, Drilling Rigs, and Dredging Equipment 


Date: September 9, 1981. 
File: VES 10 CO:R:CD:C 
105247 DHR 


This ruling concerns the use of foreign-built barges as mounts for 
cranes, drilling rigs, and dredging equipment. 

Issues: A. Whether a foreign-built crane barge may be used while 
moored in a stationary position, to unlade cargo from a vessel. 
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B. Whether a foreign-built barge may be used as a mount for a 
permanently installed drilling rig, during the operation of which the 
barge would rest upon the bottom of the sea. The barge would transport 
neither pipe nor drilling “‘mud’’ to the drilling site. 

C. Whether a foreign-built barge may be used as a mount for 
dredging equipment, during the operation of which the only movement 
of the barge would be to pivot in place between mooring anchors. 

Facts: In each of the activities in issue, the equipment would be 
permanently attached, the barge would be operated while in an essen- 
tially stationary position, and the barge would not be used to transport 
from port to port cargo temporarily resting on the deck. 

It is presumed that the activities in issue A and C would take place in 
U.S. territorial waters and that the activities in issue B would take 
place either within or outside U.S. waters. 

Law and analysis: A. Title 46, United States Code, section 883, 
in general prohibits the transportation in a foreign-flag or foreign- 
built vessel of merchandise between points embraced within the 
coastwise laws of the United States. The test is whether merchandise 
is laden onto a vessel at one point in the United States and unladen 
from that vessel at another such point. 

The mere lading and unlading of articles onto or from a vessel or 
the transfer of articles from one point to another in territorial waters 
by a floating crane is not considered a transportation in the coastwise 
trade, provided the barge on which the crane is located is not moved 
between points in territorial waters while the articles are held by the 
crane. The mere movement in territorial waters of a crane barge 
incidental to the lading and unlading of articles at the site of the 
lading/unlading operation would not be deemed coastwise trade. 

B. A drilling rig which solely operates at a well location either 
within or outside U.S. territorial waters is not considered as engaging 
in coastwise trade as a transportation of merchandise on a vessel 
is not involved. 

C. Title 46, United States Code, section 292, provides ‘A foreign- 
built dredge shall not, under penalty of forfeiture, engage in dredging 
in the United States . . .” 

Holdings: A. There is no law administered by the Customs Service 
which would prohibit a foreign-built crane barge from being used 
merely to discharge cargo from a vessel, as described in your letter. 

B. There is no law administered by the Customs Service which 
would prohibit a foreign-built drilling barge from submerging onto 
the seabed and engaging in drilling operations, as described in your 
letter, either within or outside U'S. territorial waters. 

C. A foreign-built dredge is prohibited from dredging in U.S. waters. 

Parenthetically, it should be noted that pursuant to section 316(a) 
of title 46, a foreign tug may tow only a vessel of foreign registry 
between points in the United States. 
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Drawback: Use of FIFO Basis for Indentification for Drawback on 
Fungible Merchandise Belonging to Several Persons and Com- 
mingled in Storage 

Date: September 10, 1981 
File: DRA-1-CO:R:CD:D RB 
213498 

Issue: When fungible merchandise belonging to several persons 
is commingled in storage may each person for drawback purposes 
identify its withdrawals on a first-in-first-out basis, considering 
only its own inputs and withdrawals? 

Facts: An aircraft fueling firm receives jet fuel from 10 or more 
refiners, commingles this fuel by placing it in storage tanks without 
regard to the supplier, and then from the commingled mass distributes 
fuel to over 70 airlines. About 80-85% of the fuel is estimated to be 
used in foreign flights. 

Law and analysis: The requirements of section 22.4(f) of the 
Customs Regulations have been suspended to permit the use of 
first-in-first-out accounting (FIFO) for identification for drawback 
purposes in place of low-to-high identification (Letter to All Regional 
Commissioners dated September 2, 1981). 

Also Customs has ruled that when fungible merchandise belonging 
to several persons is commingled, each person may account for his 
withdrawals considering only his own imputs and withdrawals. 
(OR&R Ruling 051786 JH dated November 14, 1980; OR&R Ruling 
716534 M dated June 8, 1981). 

Ruling: The answer to the issue presented is yes. 

Effect on other rulings: T.D. 67-48(1) and unpublished opinions 
contrary to this ruling are revoked. 


(C.S.D. 82-36) 


Vessels: Cargo Not Requiring Customs Supervision May Be Laden 
After Reporting Arrival, But Prior to Entry of Vessel; Nothing 
May Be Unladen Until Entry of Vessel 

Date: September 14, 1981 
File: VES-5-CO:R:CD:C 
105241 JM 

To: Regional Commissioner of Customs, New Orleans, Louisiana 

70112. 


From: Director, Carriers, Drawback and Bonds Division. 


Subject: Activity Permitted Prior to Vessel Entry. 
Your memorandum dated July 2, 1981, (VES-5-V:0:IC TH) 
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concerns activities permitted prior to preliminary or formal entry of 
an arriving vessel. Your questions are set forth below and answered 
in the order asked. 

1. May a vessel which is required to enter, but prior to prelimi- 
nary or formal entry, begin lading domestic merchandise after a 
report of arrival is made provided that the merchandise to be laden 
is not merchandise required to be laden under Customs supervision? 

In our memorandum dated June 3, 1981 (104953) to you, we held 
in part that “‘A vessel arriving in ballast directly from a foreign port 
or place, having an approved CF 3171 on file, could begin lading 
domestic merchandise after reporting arrival but prior to preliminary 
or formal entry; provided, that the merchandise to be laden was not 
merchandise or baggage entered for transportation under bond or 
for exportation with the benefit of drawback, or other merchandise 
required to be laden under Customs supervision.”’ Our ruling was 
basedon the interpretation of 19 U.S.C. 1452 and 1453 set forth in 
section 4.30(a), Customs Regulations. 

While our previous ruling concerned a vessel arriving in ballast, 
section 4.30(a) is not limited to vessels arriving in ballast but provides 
that a permit or special license is not required to lade merchandise 
or baggage on a vessel destined to a port or place outside the Customs 
territory unless Customs supervision of the lading is required. 

Accordingly, the answer to your first question is in the affirmative. 
A vessel which is required to enter, having an approved CF 3171 on 
file, could begin lading domestic merchandise after reporting arrival 
but prior to preliminary or formal entry ; provided, that the merchandise 
to be laden was not merchandise or baggage entered for transportation 
under bond or for exportation with the benefit of drawback, or other 
merchandise or baggage required to be laden under Customs 
supervision. 

2. May a vessel which is required to enter, after reporting arrival 
but prior ro preliminary or formal entry, unlade under Customs 
supervision articles of seamen going on shore leave or unlade under a 
permit articles belonging to the vessel for laundering, repairing, 
filling, or a similar purpose and return to the vessel without other 
Customs clearance of the articles? 

You cite the second paragraph, Part H of Circular: VES-5-R:CD:C, 
dated April 22, 1975, which states, in part, “for bunkering vessel, 
the services of a Customs officer may only involve supervision of the 
landing of articles by seamen going on shore leave or the landing under 
a permit (Section 4.39, Customs Regulations), of articles belonging 
to the vessel for laundering, repairing, filling, or a similar purpose, and 
return to the vessel without other Customs clearance of the articles. 
Entry of the vessel, preliminary or otherwise, is not required merely 
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because of these occurrences’’. You believe a vessel required to enter, 
but prior to entry, may engage in these activities. 

Title 19, United States Code, section 1448(a) provides, in part, 
“Except as provided in section 1441 of this title (relating to vessels 
not required to enter), no merchandise, passengers, or baggage shall 
be unladen from any vessel. . . arriving from a foreign port or 
place until entry of such vessel. . . has been made and a permit 
for the unlading of the same issued. * * *” The bunkering vessels 
mentioned in the Circular dated April 22, 1975 are exempted from 
entry by 19 U.S.C. 1441, and the Circular merely states that we will 
not require entry if the vessel engages in those limited activities set 
forth in the second paragraph of Part H. 

The vessels which are the subject of your inquiry have not been 
exempted from entry under 19 U.S.C. 1441, thus they remain subject 
to the provisions of 19 U.S.C. 1448(a). Accordingly, neither articles 
belonging to seamen nor articles belonging to the vessel may be landed 
prior to preliminary or formal entry of the vessel and issuance of a 
permit for the unlading of these articles. 


(C.S.D. 82-37) 


Subject: Drawback: The 3-Year Time Limitation in Which a Draw- 
back Entry and Certificate of Manufacture Shall Be Filed Com- 
mences the First Day After the Date the Articles Are Exported 
for Drawback 


Date: September 30, 1981 
File: DRA-1-CO:R:CD:D 
213358/213108 K 
213109/213110 


Re: Further Review of Protests Numbered 2809-0-001581 through 
001584—Drawback—19 CFR 22.13 (a). 


REGIONAL CoMMISSIONER OF CUSTOMS, 
San Francisco, Calif. 


Dear Sir: The following is in reply to your request for further 
review of the above-referenced protests which concern the same 
issue. 

Issue: Whether the day on which articles are exported for draw- 
back (19 U.S.C. 1313(a) and (b)) should be included in the computa- 
tion of the 3-year time limitation in which drawback entries shall 
be filed under 19 CFR 22.13(a). 

Facts: The day articles were exported for drawback was included 
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in the computation of the 3-year time limitation in which drawback 
entries shall be filed. Therefore, drawback was denied because the 
entries were not timely filed. 

Law and analysis: Under the authority of 19 U.S.C. 1313(k), 
section 22.13(a) of the Customs Regulations requires that ‘a draw- 
back entry and certificate of manufacture shall be filed within 3 
years after the date the articles are exported’’. Therefore, the day 
the articles are exported for drawback is not included in the time 
limitation. 

Holding: The 3-year time limitation in which a drawback entry 
and certificate of manufacture shall be filed begins with the first 
day after the date the articles are exported for drawback. 

You are directed to allow the protests. Your files are returned. 


(C.S.D. 82-38) 


Drawback: A Customs Auditor Does Not Have the Absolute Right 
Under 19 CFR 22.43(c) To Examine Financial Records of a Draw- 
back Claimant 

Date: October 5, 1981 
File: DRA-1-09-CO:R:CD:D 
213223 B 


Re: Further Review of Protest No. 1101—0—000336 (Philadelphia) 
of December 22, 1980 19 U.S.C. 1313(a)—19 CFR 22.7 and 
22.43(c)—Scope of Audit. 


REGIONAL CoMMISSIONER OF CUSTOMS, 
Baltimore, Md. 

Dear Str: The referenced protest and request for further review 
was filed as a result of your staff’s decision in five drawback entries 
to liquidate “no drawback” because protestant did not submit financial 
records showing receipt of payment for exported shipments. The 
entries at issue are Nos. 140634/79, 140636/79, 146171/78, 126453/79, 
and 276862/80, which involve approximately $11,500 in drawback. 

Issues: When a drawback claimant submits ev dence of exportation 
pursuant to section 22.7, Customs Regulations, and this evidence 
is unchallenged by audit personnel as to accuracy, do the audit 
personnel have an absolute right to examine financial records pursuant 
to section 22.43(c), Customs Regulations. 

Facts: Protestant corporation filed an initial drawback claim on 
January 11, 1979, requesting drawback pursuant to an approved 
rate published as T.D. 53450-B, as amended by T.D. 72-186-S, 
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covering as designated merchandise coal tar colors and inorganic 
colors. 

Auditors from the New York Region certified receipt of the imported 
merchandise and its manufacture and. reported their findings in a 
report dated April 23, 1979. Verification of the exportation of the 
plastic colorants covered by the drawback contract had to be con- 
ducted at the Wilmington, Delaware, headquarters of protestant 
by audit personnel from the Baltimore Region. 

To document exportation pursuant to section 22.7, C.R. protestant 
supplied the onsite auditor with ocean bills of lading, export sales 
orders, and in some cases, certified Notices of Exportation, Customs 
Forms 7511-A. The auditor was refused access to financial records 
connected with these exportations. Protestant twice refused in writ- 
ing in August and September, 1979, to supply these records, stating 
they were unnecessary to prove exportation. Thereafter, protestant 
requested regional audit to issue its report to the liquidators, so the 
matter could be resolved, by protest if necessary. A report was 
prepared on August 26, 1980, by the Baltimore regional auditors, 
who recommended that drawback be denied for failure of protestant 
to submit evidence of payment for three export sales invoices, and 
that protestant be removed from the accelerated drawback payment 
program. 

By letter of October 20, 1980, protestant was advised by the Re- 
gional Director, Classification and Value Division, Baltimore Region, 
that the five drawback entries would be “liquidated disallowed.” 
Against such liquidation, this protest was filed. 

Law and analysis: In order to receive drawback under the manu- 
facturing drawback provisions, a claimant must show importation, 
timely use in manufacture, and timely exportation. Part 22 of the 
Customs Regulations sets forth the types of records which must be 
kept and made available to prove those activities. 

Particularly, section 22.7 (b) (c) and (d), Customs Regulations, 
provides a claimant with three methods of proving exportation. Al- 
though financial records are not specifically mentioned in this section, 
subsection (d) refers to support (of exportation) by “‘any additional evidence, 
required by Customs officers to fully establish the fact of exportation.” 
Further, section 22.20(d) refers to completion of a drawback claim 
by “filing of the entry, notices of exportation, and other documents 
required by (part 22).” 

The one reference to “accounting and financial records” in the 
regulations is found in section 22.43(c), which provides in relevant 
part: 


Verification as to drawback rates and amendments shall in- 
clude an examination of the manufacturing records and all other 
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accounting and financial records relating to the transaction 
(Emphasis added). 

In C.S.D. 79-402 published August 29, 1979, we held that auditors 
have the authority to examine accounting and financial records. 
However, we further held that if by means of manufacturing records 
the claimant can prove the activities required to receive drawback 
to the satisfaction of the auditor, examination of financial records is 
not required (Emphasis added). 

The ruling was carefully worded so the final determination of 
whether examination of financial records was necessary rests with 
the auditor, and not the auditee. The intent of C.S.D. 79-402 was 
not to deny auditors access to such records, but to allow them to 
ignore the requirement of section 22.43(c), C.R. when they deem 
manufacturing records alone are satisfactory. The scope of the audit 
is to be determined by the auditor based on sound and considered 
judgement. 

The language of section 22.43(c), C.R. is directory and mandatory, 
and has the effect of law by virtue of 19 U.S.C. 1313(k). Regulations 
made by the Secretary of the Treasury under a specific authorization 
within a statute have the force and effect of law as if they were actually 
written in the statute. Gallagher & Ascher v. U.S., 14 Ct. Cust. 
App. 38, 42 (T.D. 41548(1926)). However, these regulations must 
be reasonable, nonarbitrary, and must not contravene the statutory 
scheme or disregard rights which the Congress has granted through 
the statute. Armor and Company v. United States, 29 Cust. Ct: 296, 
C.D. 1482(1952), citing, at 300, Barr v. United States, 324 U.S. 83, 
at 94. The court continued to state mandatory regulations are binding 
on both the Government and the public. Disregarding discussion as 
to whether 22.43(c) places a burden on the public not intended by 
the Congress, we must examine whether Customs has treated that 
regulation as mandatory to receive drawback. It is certain the 
drawback public has not treated it so. 

Both Headquarters and field auditors have not interpreted the 
language of 22.43(c) as mandatory. Indeed, in a letter of June 17, 1980, 
DRA-1-TROR MJJ, prepared by the Headquarters Regulatory 
Audit Division, protestant was advised: 

While this particular audit technique is not a mandatory 
audit step, it is an available procedure which is considered both 
fair and reasonable, particularly since it is performed (as was true 
in this case) only on a selective basis (Emphasis added). 

In regional internal correspondence, the Regional Director, Reg- 
ulatory Audit Division, refers to ‘exercising professional judgement 
in determining the scope of an audit.’’ So it appears from a legal 
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standpoint that both Headquarters and Regional audit personnel 
treat section 22.43(c) as nonmandatory, but as allowing an auditor 
to examine financial records on an ‘‘as necessary’ selective basis 
supported by sound professional judgement. 

In the instant case, the New York audit report of April 23, 1979, 
indicates protestant’s records “adequately”? supported importation 
and manufacture. This audit, conducted under “generally accepted 
auditing standards and in compliance with Customs laws and regu- 
lations (by examining) such records as considered necessary . . .” did 
not involve a request for audit of financial records. Also, file cor- 
respondence in this protest indicates regional drawback liquidators 
were completely satisfied the records submitted by the protestant 
were sufficient to prove exportation. It must be remembered that 
the recommendations given by auditors, through their reports to 
the liquidators, are advisory and these recommendations need not 
be followed by the liquidators (see Headquarters Circular MAN- 
9-A:M:MS of February 18, 1975). Finally, there is no evidence in 
the extensive correspondence in the file, particularly in the Baltimore 
audit report of August 26, 1980, which indicates the material pre- 
sented by the protestant was insufficient to prove exportation. The 
evidence is to the contrary. At no time did any Customs official 
present a cogent reason either to the protestant or another Customs 
official, supporting the necessity of examination of financial records 
because the manufacturing records were incorrect or insufficient. 

It seems to us that audit personnel have established a policy of 
requesting financial records on a selective basis supported by con- 
sidered professional judgement. Based on this policy, we believe 
from a legal standpoint it is incumbent on an auditor to base his 
request for these records on some reasonable grounds that the ex- 
portation records fail to prove the fact. 

We do not intend to rule here that a claimant may demand from 
an auditor reasons for requesting financial records, although such 
a demand would not be unreasonable. However, in similar cases, we 
would require that such reasonable basis for the request be present 
at the time the request is made. To require less leaves the Service 
open to charges of arbitrary and capricious application of the regu- 
lations. 

Holding: You are directed to allow the protest in full. Absent a 
cogent reason, an auditor does not have an absolute right to demand 
the financial records of a drawback claimant who has made available 


records which prima facie show importation, manufacture, and 
exportation for purposes of the drawback law. 
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(C.S.D. 82-39) 


Subject: Classification: Platinum Investment Bars Are Classifiable 
Under the Provision for Platinum Articles, Not Specially Provided 


For, in Item 656.05, TSUS 
Date: October 9, 1981 
File: CLA-2 CO:R:CV:G 
068090 JCH 


This is in further reference to your letters of August 7, 1981, March 
18, 1981 and January 7, 1981, in which you requested information 
on the dutiable status of platinum bars. 

The bars in question would resemble bars of gold or silver which 
we have previously regarded as a bullion. The merchandise would 
contain the assayer’s logo and information as to the weight and 
quality of the precious metal. You stated that these articles would 
have no dimension under .125 inch and suggested that they would 
be entitled to entry free of duty under the provision for semi- 
manufactured platinum in item 605.07, Tariff Schedules of the United 
States (TSUS). 

Articles under .125 inch in thickness were found to be the subject 
of your previous letter of March 18, 1981, and, therefore, held by 
the Commissioner of Customs, Region II, to be classifiable under 
the provision for platinum bars in item 605.08. The current column 1 
rate of duty under this provision is 17.1 percent ad valorem. 

However, under Headnote 2(b), Subpart A, Part 2, Schedule 6, 
TSUS, items 605.07 and 605.08 are limited, except for certain powders, 
to wrought metal products. The term ‘‘wrought”’ is defined in Head- 
note 3(c), Part 2, Schedule 6, TSUS, as applicable only to products 
which have been rolled, forged, drawn, extruded, cast or sintered. 
Since the articles in question would involve engraving and stamping 
production techniques and are in their final form for investment 
purposes, they would not qualify as semimanufactured products 
under the cited rules of construction. Therefore, the articles in question 
are classifiable under the provision for articles of platinum not spe- 
cially provided for, in item 656.05, TSUS. The column 1 rate of duty 
required under this provision and applicable to products of Canada 
is 17 percent ad valorem. 

For the foregoing reasons, the classification provided by the Re- 
gional Commissioner of Customs dated April 29, 1981, file No. 800487, 
is revoked and will not be followed, and the merchandise which was 
the subject of that decision will also be classified under item 656.05. 
This reclassification, however, cannot be the basis for any refund 
of duty or adjustment in connection with any liquidation of duty 
which has become final. 

We regret the delay in responding to your letters. 
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(C.S.D. 82-40) 


Subject: Drawback: Amendment or Modification to the General 
Drawback Rates for 19 U.S.C. 1313(a) and the General Rate for 
Steel Under 19 U.S.C. 1313(b) 


Date: October 16, 1981 
File: DRA-1-09-CO:R:CD:D 
213558 B 


To: Regional Director, Classification and Value Division, Baltimore 
Region. 

From: Director, Carriers, Drawback & Bonds Division, Service 
Headquarters. 

Subject: Your Request for Internal Advice of September 23, 1981— 


DRA-1-09-RO:CV:L CMW—Approved General Drawback Con- 
tracts for 19 U.S.C. 1313(a) (T.D. 81-234) and Steel (T.D. 81-74). 


The referenced request points out certain apparent inconsistencies 
in the above general contracts. We will address them in the order 
presented by you. 

We did not mean to deny benefits of the general 1313(a) contract 
T.D. 81-234 to those claimants whose manufacturing process results 


in valueless waste and who wish to claim drawback under the ‘‘used in” 
basis. Our intent was to leave the decision as to whether waste is 
valuable or valueless with Customs. We believe that language which 
apparently precludes employment of the ‘“‘used in” basis when waste 
is produced would lead potential applicants to ask Customs the same 
question you have asked us. We see no reason to deny applicants 
the option of the “used in’ method provided they first notify Customs 
that waste is produced so that we or the field can determine the waste 
is in fact valueless. Drawback is not paid on irrecoverable waste as you 
state. Drawback is paid under the “used in’’ basis on all designated 
merchandise used in manufacturing the exported products. This 
should answer your second question concerning the language in T.D. 
81-74 (Steel) that no drawback is paid on waste. Under that contract, 
the claimant may choose the “used in” method only if there is no 
valuable waste or the waste produced is valueless. The language you 
quote should be read “no valuable waste or valueless or uncovered 
waste” occurs through manufacture. 

In regard to the phrase “‘3 years from liquidation” under the “Agree- 
ments” heading of T.D. 81-74, this language was inserted pending 
what we believed would be an amendment to the regulations. The 
amendment was not adopted. The language of the present regulations, 
section 22.46, C.R. “3 years after payment”’ should be followed. 

We believe that there is no necessity of requiring a potential claimant 
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under either general contract to give prior notice of its basis of claim 
for drawback. The claimants will be held to the basis selected for the 
first drawback claim. Should a claimant wish to later opt for a different 
basis, a formal request should be made in writing to the appropriate 
region(s). 

Letters of intent filed under either general contract expire fifteen 
years from the date of receipt by Customs. This date is the date of 
approval unless the letter of intent is disapproved by the Regional 
Commissioner. 

T.D. 81-234 and T.D. 81-74 may be considered amended to the 
extent of this reply until such time as they are formally amended. 
This reply will be published to serve as notification to the public 
and to Customs. 





US. Customs Service 
Proposed Rulemaking 


(19 CFR Part 101) 
PRoposED CHANGE IN THE CusTOMS SERVICE FIELD ORGANIZATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This notice proposes to amend the Customs Reg- 
ulations to change the field organization of the Customs Service 
by extending the port limits of the San Luis and Douglas, Arizona, 
Customs ports of entry. The proposed geographical limits of the 
port of Douglas, Arizona, would include parts of Cochise County, 
Arizona. The proposed geographical limits of San Luis, Arizona, 
would include the City of Yuma and Yuma international Airport. 
The proposed change is part of Customs continuing program to obtain 
more efficient use of its personnel, facilities, and resources, and to 
provide better service to carriers, importers, and the public. 


DATES: Comments must be received on or before (60 days from 
date of publication in the Federal Register). 


ADDRESS: Written comments should be addressed to the Com- 
missioner of Customs, Attention: Regulations Control Branch, 
U.S. Customs Service, 1301 Constitution Avenue NW., Room 
2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joseph E. O’Gor- 
man, Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In accordance with Customs continuing program to provide the 
most economical and efficient service to the public and to provide 
better coordination of Customs services and more efficient use of 
available resources, it was requested that the port limits of the 
Customs ports of entry of Douglas and San Luis, Arizona, both in 
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the Nogales, Arizona, Customs District (Region VII), be extended. 
The growth of these communities has resulted in many services being 
provided outside port limits on a reimbursable basis. By extending 
the port limits ot Douglas and San Luis, Customs will be able to keep 
pace with the expansion of Custom-related activities in these areas 
without increasing the Customs workload. 


DOUGLAS, ARIZONA 


The expansion of Douglas is proposed so that a Class 7 bonded 
facility, which is scheduled to open soon, will be within the port 
limits. The extension would reduce the expense to the facility oper- 
ator by eliminating reimbursable travel expenses. 

As extended the boundaries of the port of Douglas would include 
the area in Cochise County, Arizona, described as follows: 

Sections 11, 12, 13, and 14, Township 24 South, Range 27 East; 
that portion of sections 23 and 24, Township 24 South, Range 27 
East lying in the United States; sections 7, 8, 9, 16, 17, and 18, 
Township 24 South, Range 28 East; and that portion of sections 
19, 20, and 21, Township 24 South, Range 28 East lying in the 
United States. 

SAN LUIS, ARIZONA 


The city of Yuma, Arizona, currently is outside the port limits of 
San Luis. However, numerous transactions involving in-bond mer- 
chandise are conducted in Yuma. Additionally, Yuma International 
Airport, designated as an international airport by the Secretary of the 
Treasury, also is outside the port limits. Extending the port limits to 
include Yuma and the airport would benefit the community by 
reducing expenses to the public without increasing Customs workload. 

As extended, the port limits of the port of San Luis would include 
that area of Yuma County bounded by the Colorado River on the 
west, the California/Arizona border on the north, Avenue 4E. on the 
east, and the United States/Mexican border on the south. 


PROPOSED AMENDMENTS 


If the proposed changes are adopted, the list of Customs regions, 
districts, and ports of entry in section 101.3(b), Customs Regulations 
(19 CFR 101.3(b)), would be amended accordingly. 


COMMENTS 


Before adopting these proposals, consideration will be given to any 
written comments timely submitted to the Commissioner of Customs. 
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Comments submitted will be available for public inspection in accord- 
ance with section 103.11(b), Customs Regulations (19 CFR 103.11 
(b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Regulations Control Branch, Room 2426, Headquar- 
ters U.S. Customs Service, 1301 Constitution Avenue NW., Washing- 
ton, D.C. 20229. 


EXECUTIVE ORDER 12291 


This proposed amendment does not meet the criteria for a “major” 
regulation as defined by section 1(b) of E.O. 12291. Accordingly, the 
regulatory impact analysis prescribed by section 3 of the E.O. is not 
required. 

REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 3 of the Regulatory Flexi- 
bility Act (Pub. L. 96-354, 5 U.S.C. 601, et seqg.), the Secretary of the 
Treasury has determined that, if promulgated, the regulation set forth 
in this document will not have a significant economic impact on a 
substantial number of small entities. Accordingly, the proposed amend- 
ment is not subject to the regulatory analysis or other requirements 
of 5 U.S.C. 603 and 604. 

Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the 
volume of Customs-related activity in various parts of the country. 
Although this proposal may have a limited effect upon some small 
entities in the Douglas and San Luis areas, it is not expected to be 
significant because the extension of the limits of Customs ports of 
entry in other locations has not had a significant economic impact 
upon a substantial number of small entities to the extent contem- 
plated by the Regulatory Flexibility Act. 


AUTHORITY 


This change is proposed under the authority vested in the President 
by section 1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by 
Executive Order No. 10289, September 17, 1951 (3 CFR 1949-1953 
Comp., Ch II), and pursuant to authority provided by Treasury 
Department Order No. 101-5 (46 FR 9336). 


DRAFTING INFORMATION 


The principal author of this document was Barbara E. Whiting, 
Regulations Control Branch, Office of Regulations and Rulings, U.S. 
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Customs Service. However, personnel from other Customs offices par- 
ticipated in its development. 


Dated: Febuary 8, 1982. 
Joun W. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register Feb. 19, 1982 (47 FR 7455)] 


19 CFR Part 113 


Proposed Customs Regulations Amendment Relating to the 
Immediate Delivery and Consumption Entry Bond (Term) 
Customs Form 7553 

AGENCY: U.S. Customs Service, Department of the Treasury. 

ACTION: Proposed rule. 


SUMMARY: The Customs Regulations provide that the Immediate 
Delivéry and Consumption Entry Bond (Term), Customs Form 7553, 
required to be filed by importers to protect the revenue of the United 
States or to assure compliance with applicable laws and regulations, 
shall be in the amount of $10,000, or such larger amount as the 


district director may deem necessary. Based on this regulation, 
the bond is often fixed in an amount equal to the value of the imported 
merchandise plus estimated duties and taxes compiled from the 
entries of an importer during the previous year. The fixing of the 
amount of the term bond in such a rigid manner may result in a 
financial hardship on some importers because they are often required 
to file term bonds in amounts that are unnecessarily high. To assure 
that Customs fixes the amount of the term bond sufficient to protect 
the revenue, while at the same time not imposing an unnecessary 
financial burden on the importer, this document proposes to amend 
the Regulations to provide that the term bond be in an amount 
of $10,000, or such larger amount as the district director may deem 
necessary to accomplish the purpose for which the bond is given. 
Proposed guidelines are set forth to assist district directors in setting 
the amount of the term bond. 


DATE: Comments must be received on or before (60 days from 
the date of publication in the Federal Register). 


ADDRESS: Written comments (preferably in triplicate) may be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue 
NW., Room 2426, Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Legal aspects: 
William Rosoff, Carriers, Drawback and Bonds Division (202-566- 
5856) ; Operational aspects: Herb Geller, Duty Assessment Division 
(202-566-5307); U.S. Customs Service, 1301 Constitution Avenue 
NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


To protect the revenue of the United States or to assure compliance 
with any pertinent law, regulation, or instruction, Customs bonds 
or other security are required by law in many instances, and may 
be authorized by regulation or specific instructions in other instances 
(section 623, Tariff Act of 1930, as amended (19 U.S.C. 1623)). 
Part 113, Customs Regulations (19 CFR Part 113), sets forth the pro- 
cedures and requirements relating to Customs bonds. 

Section 113.2, Customs Regulations, provides that whenever 
a bond is required or authorized by law, regulations, or instructions, 
the Commissioner of Customs may: 

1. Prescribe the conditions and form of such bond, and fix the 
amount of penalty, whether for the payment of liquidated 
damages, or of a penal sum, except as otherwise specifically 
provided for by law; 

2. Provide for the approval of sureties on the bond, without 
regard to any general provisions of law; 

3. Authorize the execution of a term bond the conditions of 
which extend to and cover similar cases of importations over a 
period of time, not to exceed one year or such longer period as 
he may fix; and 

4. Authorize the taking of a consolidated bond (single entry 
or term) in place of separate bonds to assure compliance with 
two or more provisions of law, regulations, or instructions. 

Customs bonds may be approved by the Commissioner of Customs 
or a district director of Customs. Bonds approved by the Commissioner 
are described in section 113.13, Customs Regulations, and bonds 
approved by the district director are described in section 113.14, 
Customs Regulations. 

Section 113.14(g)(2), Customs Regulations, provides that the 
Immediate Delivery and Consumption Entry Bond (Term), Customs 
Form 7553, shall be in the amount of $10,000, or such larger amount 
as the district director may deem necessary. This bond shall be taken 
to cover only entries to be made at a single port and shall not be 
modified to cover more than one port. The last sentence of this section 
provides that the rules under section 113.14(g)(1) for determining 
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the amount of the single entry immediate delivery and consumption 
entry bond shall be applied in making charges against immediate 
delivery and consumption entry term bonds. 

Customs believes that the reference in the last sentence of section 
113.14(g)(2) to “paragraph (g)(1)” is in error. Paragraph (g)(1) 
refers to the entire section dealing with the single entry bond amount. 
Historically, section 113.14(g) (2) contained a cross reference to section 
113.14(g)(1) (iii), which concerns a single entry bond covering un- 
conditionally free merchandise. This inconsistency in the regulations 
may be a cause of some difficulty Customs has experienced. 

A problem has surfaced because in determining the dollar amount 
of the term bond, Customs Form 7553, for importers, district directors 
often fix the amount of the bond equal to the value of the merchandise 
imported plus estimated duties and taxes compiled from the entries 
of each importer during the previous year. 

The fixing of the amount of the term bond in such a rigid manner 
may result in hardships on some importers. Importers are often 
required to file term bonds in amounts that are unnecessarily high 
when Customs is concerned primarily with guaranteeing payment 
only of supplemental duties (increased or additional duties found 
due upon liquidation). 

In the case of merchandise released under the entry documentation 
listed in section 142.3, Customs Regulations (19 CFR 142.3), before 
filing the entry summary, estimated duties generally are deposited 
when the entry summary is filed, 7.e., within 10 days after the time 
of entry. For merchandise released under a special permit for im- 
mediate delivery under section 142.21, Customs Regulations (19 
CFR 142.21), estimated duties generally are deposited when the 
applicable documentation is filed, 7.e., within 10 days after the mer- 
chandise is authorized for release. 

Furthermore, in the case of quota class merchandise on which 
estimated duty is deposited before release, it does not appear neces- 
sary for the protection of the revenue to use the amount of any 
duty that is to be deposited before release of the merchandise in 
fixing the term bond amount. 

Therefore, because (1) estimated duties generally are deposited 
within 10 days after release of the merchandise, and (2) entries 
often are liquidated during the course of a year unchanged, thereby 
reducing the liability for payment of supplemental duties which 
would have been charged against the term bond for those entries, 
Customs often is concerned primarily with securing payment only 
of any supplemental duties found due upon liquidation. Therefore, 
it is desirable for district directors to fix the amount of the term 
bond in a more meaningful manner. 
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By way of comparison, section 113.14(s), Customs Regulations, 
provides that a general term bond for entry of merchandise, Customs 
Form 7595, be in the amount of $100,000, or such larger amount as 
may be fixed by the district director. However, Customs guidelines 
provide that the district director, in approving a bond on Customs 
Form 7595, fix the amount in the multiple of $100,000 nearest to 
10 percent of the duties and taxes paid during the calendar year 
preceding the date of importation. 

Customs believes that in fixing the amount of a term bond, the 
amount so determined generally should be sufficient to accomplish 
the primary purpose of that bond, 7.e., to guarantee payment of duty 
and taxes due. In this regard, Customs proposes to establish guidelines 
in fixing the amount of a term bond in a manner similar to that used 
for a General Term Bond. 


GUIDELINES FOR TERM BOND 


Customs proposes that a district director, in approving a term 
bond, Customs Form 7553, fix the amount in the multiple of $10,000 
nearest to 10 percent of the duties and taxes paid by an importer 
during the previous calendar year. If no imports were made during the 
preceding calendar year, the amount of the bond shall be in the 
multiple of $10,000 nearest to 10 percent of the duties and taxes 
which the applicant estimates will accrue on imports during the current 
year. In no event shall the amount of the bond be less than $10,000. 


PROPOSED REGULATION CHANGES 


To eliminate an unintended burden on the importing community, it 
is proposed that the first sentence of section 113.14(g)(2) be amended 
to assure that the district director fix a more meaningful amount 
for the term bond. The words ‘‘to accomplish the purpose for which 
the bond is given’? would be added to the end of the first sentence 
of section 113.14(g)(2). The purpose of the additional language is 
to assure that Customs fix the dollar amount of the term bond sufficient 
to protect the revenue of the United States, while at the same time 
not impose an unnecessary financial burden on the importer. 

It is also proposed to delete the last sentence of section 113.14(g) (2), 
discussed above, because it is misleading and is subject to improper 
interpretation. 

AUTHORITY 


This amendment is proposed under the authority of R.S. 251, as 
amended (19 U.S.C. 66), section 623, 46 Stat. 759, as amended (19 
U.S.C. 1623), section 624, 46 Stat. 759 (19 U.S.C. 1624). 
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COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in accord- 
ance with section 103.8(b), Customs Regulations (19 CFR 103.8(b)), 
during regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Regulations Control Branch, Room 2426, U.S. 
Customs Service Headquarters, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. 

E.O. 12291 


The proposed amendment does not meet the criteria for a “major 
rule” as specified in section 1(b) of E.O. 12291. Accordingly, no 
regulatory impact analysis has been prepared for this regulatory 
project. 

REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 3 of the Regulatory Flexi- 
bility Act (Pub. L. 96-354, 5 U.S.C. 601, et seq.), the Secretary of 
the Treasury has determined that the proposed regulation set forth 
in this document will not have a significant economic impact on a 
substantial number of small entities. Accordingly, this regulation is 
not subject to the regulatory analysis or other requirements of 5 
U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations Control Branch, Office of Regulations and Rulings, US. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


PROPOSED AMENDMENTS 


It is proposed to revise section 113.14(g)(2), Customs Regulations 
(19 CFR 113.14(g) (2)), to read as follows: 


PART 118—CUSTOMS BONDS 


113.14 Bonds approved by the district director. 
* * * * * * 

(g) Immediate Delivery and Consumption Entry Bond 

i * * * 

(2) Term bond, Customs Form 7553. Immediate Delivery and 
Consumption Entry Bond (Term), Customs Form 7553, in the 
amount of $10,000, or such larger amount as the district direc- 
tor may deem necessary to accomplish the purpose for which 
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the bond is given. This bond shall be taken to cover only entries 
to be made at a single port and shall not be modified to cover 
more than one port. 


WituraM T. ARcHEy, 
Acting Commissioner of Customs. 
Approved: February 8, 1982. 


JoHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register Feb. 19, 1982 (47 FR 7456)] 


ERRATUM 


In Customs BuLuetin of February 3, 1982 (Vol. 16, No. 5), on 
page 19, list of Recent Unpublished Customs Service Decisions, 
File No. 105340, dated 12-28-81 should read: 

International Traffic: Plywood ‘“‘tops and bottoms” used in 
shipment of kraft paper headers not designated as instruments 
of international traffic. 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 


Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


Abstracts 
Abstracted Reappraisement Decisions 


DEPARTMENT OF THE TreEasuRY, February 8, 1982. 


The following abstracts of decisions of the U.S. Court of Inter- 
national Trade at New York are published for the information and 
guidance of officers of the Customs and others concerned. Although 
the decisions are not of sufficient general interest to print in full, the 
summary herein given will be of assistance to Customs officials in 
easily locating cases and tracing important facts. 


WILLIAM VON Raas, 
Commissioner of Customs. 
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Motion for Rehearing and Modification 


February 4, 1982 


INDUSTRIAL FasTENERS Group, AMERICAN ImPpoRTERS ASSOCIATION 
v. UntTED StaTEs ET AL., Court No. 80—-7-01157, Slip Op. 82-7.— 
Opinion and order—Special tax deduction—Subsidy— Remand to 
administering authority. Motion by defendants. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, FEBUARY 19, 1982 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


WILLIAM VON Raa, 
Commissioner of Customs. 


Investigation No. 731-TA-88 (Preliminary) 
CaRBON STEEL WIRE Rop From VENEZUELA 


AGENCY: United States International Trade Commission. 


ACTION: Institution of preliminary antidumping investigation 
and the scheduling of a conference to be held in connection with the 
investigation. 

SUMMARY: The U.S. International Trade Commission hereby 
gives notice of the institution of investigation No. 731-TA-88 (Pre- 
liminary) under section 733(a) of the Tariff Act of 1930 (19 U.S.C. 
§ 1673b(a)), to determine whether there is a reasonable indication 
that an industry in the United States is meterially injured, or is 
threatened with material injury, or the establishment of an industry 
in the United States is materially retarded, by reason of imports 
from Venezuela of carbon steel wire rod. For the purposes of this 
investigation, carbon steel wire rod is defined as a coiled, semifinished 
hot-rolled, carbon steel product of approximately round, solid cross 
section, not under 0.20 inch nor over 0.74 inch in diameter, not tem- 
pered, not treated, and not partly manufactured, and valued over 
4 cents per pound. As defined, carbon steel wire rod is provided for in 
item 607.17 of the Tariff Schedules of the United States. 


EFFECTIVE DATE: February 10, 1982. 
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FOR FURTHER INFORMATION CONTACT: Ms. Miriam A. 
Bishop, Office of Investigations, U.S. International Trade Commission, 
Room 350, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0291. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


This investigation is being instituted in response to a petition filed 
on February 8, 1982, by counsel on behalf of Atlantic Steel Corp., 
Georgetown Steel Corp., Georgetown Texas Steel Corp., Keystone 
Consolidated, Inc., Korf Industries, Inc., Penn-Dixie Steel Corp., 
and Raritan Steel Co., all of which are U.S. producers of carbon steel 
wire rod. The Commission must make its determination in this investi- 
gation within 45 days after the date of the filing of the petition, or by 
March 25, 1982 (19 CFR § 207.17). The investigation will be subject 
to the provisions of part 207 of the Commission’s Rules of Practice 
and Procedure (19 CFR §207, 44 F.R. 76457), and particularly 
subpart B thereof. 

WRITTEN SUBMISSIONS 


Any person may submit to the Commission a written statement of 
information pertinent to the subject of the investigation. A signed 
original and nineteen (19) true copies of each submission must -be 
filed at the Office of the Secretary, U.S. International Trade Commis- 
sion Building, 701 E Street NW., Washington, D.C. 20436, on or 
before March 8, 1982. 

Any business information which the submitter desires the Commis- 
sion to treat as confidential shall be submitted separately, and each 
sheet must be clearly marked at the top ‘‘Confidential Business Data.” 
Confidential submissions and requests for confidential treatment 
must conform with the requirements of section 201.6 of the Commis- 
sion’s Rules of Practice and Procedure (19 CFR § 201.6). All written 
submissions except for confidential business data will be available 
for public inspection. 

CONFERENCE 


The Director of Operations of the Commission has scheduled a 
conference in connection with this investigation for 10 a.m., on 
Wednesday, March 3, 1982, at the U.S. International Trade Com- 
mission Building, 701 E Street NW., Washington, D.C. Parties 
wishing to participate in the conference should contact the investigator 
for this investigation, Ms. Miriam A. Bishop (202-523-0291) not 
later than February 26, 1982 to arrange for their appearance. The 
conference in this investigation will be held concurrently with those 
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for countervailing duty investigations Nos. 701-TA-148, 149, and 
150 (Preliminary), Carbon Steel Wire Rod From Brazil, Belgium, 
and France. It is anticipated that parties in support of the petition 
for countervailing and antidumping duties and parties opposed to 
the petition will each be allocated one hour within which to make 
an oral presentation at the conference. 


INSPECTION OF THE PETITION 


A copy of the petition filed with the Department of Commerce 
in this case is available for public inspection at the Office of the 
Secretary, U.S. International Trade Commission. 

For further information concerning the conduct of the investiga- 
tion and rules of general application, consult the Commission’s 
Rules of Practice and Procedure, part 207, subparts A and B (19 
CFR § 207), and part 201, subparts A through E (19 CFR § 201). 
Further information concerning the conduct of the conference will 
be provided by Ms. Bishop. 

This notice is published pursuant to 207.12 of the Commission’s 
Rules of Practice and Procedure (19 CFR § 207.12). 

By order of the Commission. 


Issued: February 11, 1982. 
KENNETH R. Mason, 
Secretary. 


[Investigation Nos. 701-TA-100 (Preliminary), 701-TA-108 (Pre- 
liminary), and 731-TA-73 (Preliminary)] 


Hot-Rottep CARBON STEEL SHEET AND Co.up-RoLLED CARBON 
STEEL SHEET From Tue UnitEp Kinapom 


AGENCY: USS. International Trade Commission. 


ACTION: Amendment of the scope of the countervailing duty 
investigations and the antidumping investigation as it appeared in 
the notices for the institution of these investigations on Wednesday, 
January 20, 1982, at 47 F.R. 2955 and 24 F.R. 2952. 


SUMMARY: On January 15, 1982 the Commission issued a notice 
in investigation No. 701-TA-100 (Preliminary) concerning the in- 
stitution of a countervailing duty investigation of imports of hot- 
rolled carbon steel sheet and strip from the United Kingdom. That 
notice stated that imports of hot-rolled carbon steel strip provided 
for in items 608.1920, 608.2120, and 608.2320 of the Tariff Schedules 
of the United States Annotated (TSUSA), were within the scope 
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of that investigation. The Commission hereby gives notice of the 
amendment of the scope of investigation No. 701-TA-100 (Pre- 
liminary) to exclude hot-rolled carbon steel strip. 

On January 15, 1982, the Commission issued a notice in inves- 
tigations Nos. 701-TA-108 (Preliminary) and 731-TA-73 
(Preliminary) concerning the institution of a countervailing duty 
investigation and an antidumping investigation, respectively, of 
cold-rolled carbon steel sheet and strip from the United Kingdom. 
That notice stated that imports of cold-rolled carbon steel strip, 
provided for in TSUSA items 608.1940, 608.2140, and 608.2340, 
were within the scope of those investigations. The Commission hereby 
gives notice of the amendment of the scope of investigations 701- 
TA-108 (Preliminary) and 731-TA-73 (Preliminary) to exclude 
cold-rolled carbon steel strip. 


EFFECTIVE DATE: February 3, 1982. 


FOR FURTHER INFORMATION CONTACT: Edward Easton, 
Esq., Office of the General Counsel, U.S. International Trade 
Commission; telephone: 202/523-0379. 

This notice is published pursuant to § 207.13 of the Commission’s 
Rules of Practice and Procedure (19 CFR 207.13). 


By order of the Commission. 


Issued: February 10, 1982. 
KENNETH R. Mason, 
Secretary. 


[Investigations Nos. 701-TA-86 (Preliminary) through 701-TA-93 
(Preliminary) and Investigations Nos. 731-TA-53 (Preliminary) 
through 731—-TA-60 (Preliminary)] 


Hot-Rotitep Carson STEEL PLATE 


AGENCY: US. International Trade Commission. 


ACTION: Amendment of the scope of captioned countervailing 
duty investigations and antidumping investigations being conducted 
in accordance with the provisions of the Tariff Act of 1930. The notice 
of the institution of these investigations was published in the Federal 
Register on Wednesday, January 20, 1982, at 47 F.R. 2955. 


SUMMARY: The U.S. International Trade Commission hereby 
gives notice of the amendment of the scope of investigations Nos. 
701-TA-86 (Preliminary) through 701—-TA-93 (Preliminary) to 
determine whether there is a reasonable indication that an industry 
in the United States is materially injured, or is threatened with 
material injury, or the establishment of an industry in the United 
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States is materially retarded, by reason of imports from Belgium, 
Brazil, France, Italy, Luxembourg, the Netherlands, the United 
Kingdom, and West Germany of hot-rolled carbon steel plate, pro- 
vided for in items 607.6615, 607.9400, 608.0710, and 608.1100 of the 
Tariff Schedules of the United States Annotated (1982), upon which 
bounties or grants are alleged to be paid. For the purpose of this 
investigation semifinished products of solid rectangular cross section 
with a width at least four times the thickness in the as cast condition 
or processed only through primary mill hot rolling are not included 
within the scope of hot-rolled carbon steel plate. 

The Commission also gives notice of the amendment of the scope 
of investigations Nos. 731-TA-53 (Preliminary) through 731-TA-60 
(Preliminary) to detetmine whether there is a reasonable indication 
that an industry in the United States is materially injured, or is 
threatened with material injury, or the establishment of an industry 
in the United States is materially retarded, by reason of imports 
from Belgium, France, Italy, Luxembourg, the Netherlands, Romania, 
the United Kingdom, and West Germany of hot-rolled carbon steel 
plate, provided for in items 607.6615, 607.9400, 608.0710, and 608.1100 
of the Tariff Schedules, which are alleged to be sold in the United 
States at less than fair value. For the purpose of this investigation, 
semifinished products of solid rectangular cross section with a width 
at least four times the thickness in the as cast condition or processed 
only through primary mill hot rolling are not included within the 
scope of hot-rolled carbon steel plate. 

EFFECTIVE DATE: February 3, 1982. 

FOR FURTHER INFORMATION CONTACT: Mr. Robert 
Eninger, Office of Investigations, U.S. International Trade Com- 
mission ; telephone 202-523-0312. 

This notice is published pursuant to § 207.13 of the Commission 
Rules of Practice and Procedure (19 CFR 207.13). 

By order of the Commission. 

Issued: February 10, 1982. 


KEnNETH R. Mason, 
Secretary. 


In the Matter of 
Certain Carp Data ImpRINTERS Investigation No. 337-TA-104 
AND CoMPONENTS THEREOF 


Notice of Grant of Application for Interlocutory Review of Order No. 
128, Reversal of Order No. 123, and Suspension of Investigation 


AGENCY: U.S. International Trade Commission. 
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ACTION: Grant of application to review Order No. 123, reversal of 
Order No. 123, and suspension of investigation. 

SUMMARY: Notice is hereby given that the Commission has granted 
an application for interlocutory review filed by respondents National 
Business Systems, Inc. (Canada), and National Business Systems, 
Inc. (U.S.), reversed the presiding officer’s denial of a motion by 
respondents to suspend the investigation, and suspended the investi- 
gation for a limited period. The Commission has additionally denied 
motions by the Commission investigative attorney that respondents’ 
application for interlocutory review be stricken (Motion 104-179C) 
and that review of Order No. 123 be denied (Motion 104-180C). 


AUTHORITY: The authority for the Commission’s action is con- 
tained in section 337 of the Tariff Act of 1930 (19 U.S.C. §1337) and 
sections 210.15 and 210.60(b) of the Commission’s Rules of Practice 
and Procedure (19 CFR §§ 210.15 and 210.60(b)). 


SUPPLEMENTARY INFORMATION: Upon receipt of a complaint 
filed by AM International, Inc., and Bartizan Corporation the Com- 
mission instituted investigation No. 337-TA-104 to determine whether 
there is a violation of section 337 of the Tariff Act of 1930 by reason of 
unfair methods of competition and unfair acts in the importation and 
sale of certain card data imprinters, alleged to infringe claim 7 of 
U.S. Letters Patent 3,272,120 and claim 12 of U.S. Letters Patent 
3,340,800. Notice of the Commission’s investigation was published at 
46 F.R. 31094 (June 12, 1981). 

Respondents National Business Systems, Inc. (Canada) and Nation- 
al Business Systems, Inc. (U.S.) moved on December 18, 1981, for a 
limited suspension of the investigation until ten days after completion 
of trial in United States district court litigation involving the patents 
that are at issue in this investigation (Motion 104-130). The motion 
was opposed by complainants and the Commission investigative 
attorney. On January 19, 1982, the presiding officer denied the motion 
but granted respondents leave to file an interlocutory appeal with the 
Commission (Order No. 123). 
FOR FURTHER INFORMATION CONTACT: Michael P. 
Mabile, Esq., Office of the General Counsel, U.S. International Trade 
Commission, telephone 202-523-1626. 

By order of the Commission. 


Issued: February 9, 1982. 
KENNETH R. Mason, 
Secretary. 
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DryYcLEANING MAcHINERY From Wrest GERMANY 


Notice of Dismissal of a Request To Institute a Section 751(b) Review 
Investigation 


AGENCY: U.S. International Trade Commission. 


ACTION: Dismissal of a request to institute a section 751(b) review 
investigation concerning affirmative determination in Investigation 
No. AA1921-99, Drycleaning Machinery from West Germany. 


SUMMARY: The Commission determines that changed circum- 
stances alleged in a request to review the Commission’s affirmative 
determination in investigation No. AA1921-99 regarding drycleaning 
machinery from West Germany, provided for in item 670.41 of 
the Tariff Schedules of the United States do not warrant the insti- 
tution of an investigation pursuant to section 751(b) of the Tariff 
Act of 1930 (19 U.S.C. 1675(b)). 


SUPPLEMENTARY INFORMATION: On September 29, 1972 
the Commission determined that an industry in the United States 
was injured within the meaning of the Antidumping Act, 1921, by 
reason of imports of drycleaning machinery from West Germany 
determined by the Secretary of Treasury to be sold or likely to be 
sold at less than fair value (LTFV). 

On November 8, 1972, the Department of the Treasury issued a 
finding of dumping (T.D. 72-311) and published notice of the dump- 
ing finding in the Federal Register (37 F.R. 23715). 

On October 28, 1981, the Commission received a request to review 
its affirmative determination in investigation No. AA1921-99. The 
request was filed pursuant to section 751(b) of the Tariff Act of 1930 
by the law firm of Barnes, Richardson, & Colburn on behalf of Boewe 
Maschinenfabrik, GmbH, a West German exporter of drycleaning 
machinery, and American Permac Inc., a related U.S. importer 
of such merchandise. 

On November 25, 1981, the Commission published a notice in the 
Federal Register (46 F.R. 57776) requesting public comment con- 
cerning whether the following alleged changed circumstances were 
sufficient to warrant institution of a review investigation: (1) domestic 
consumption of drycleaning machines has been increasing steadily 
during the past five years, (2) sales of machines with larger capacity, 
new technology, and more environmentally safe features used almost 
exclusively by professional drycleaners have increased, while sales 
of smaller coin-operated machines have declined markedly, and 
(3) imports of drycleaning machines from West Germany have 
declined from 15 percent of U.S. consumption in 1972 to 10 percent 
in 1981. 
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The Commission received comments from the law firm of Steptoe & 
Johnson on behalf of Detrex Chemical Industries, Inc., a U.S. pro- 
ducer of drycleaning machinery. The following U.S. producers of 
drycleanlng machinery endorsed and supported the comments 
filed by Steptoe & Johnson: Washex Machinery Co., American 
Laundry Machinery Co., and Paramount Engineering Co. Counsel for 
another U.S. producer of drycleaning machinery, Vic Manufacturing 
Co., filed comments separately. All of the U.S. producers were peti- 
tioners in the Commission’s 1972 investigation and took the comment 
opportunity to urge that the Commission not institute a review in- 
vestigation. 

After having given careful consideration to written submissions 
from interested parties, the Commission has determined that the 
circumstances have not changed enough to warrant the institution of 
a section 751(b) review investigation and, accordingly, dismisses 
the request. Specifically the Commission found that the alleged 
shift from small coin-operated machines to large professional-type 
machines utilizing new technology and environmentally safe features 
was not a changed circumstance but was merely a continuation of a 
trend that had been discussed in detail in the staff report of the 1972 
investigation. Futhermore, contrary to the allegation in the petition, 
information available to the Commission indicates that on a value 
basis imports from West Germany as a share of U.S. consumption 
in 1980 was greater than it was at the time of the 1972 investigation. 
The Commission does not find the increase in domestic consumption 
of drycleaning machines to be a changed circumstance sufficient to 
warrant reopening this case. 

FOR FURTHER INFORMATION CONTACT: Abigail Eltzroth, 
U.S. International Trade Commission (202-523-0289). 
By order of the Commission. 


Issued: February 5, 1982. 
KENNETH R. Mason, 
Secretary. 


(332-137) 


The Probable Impact on the U.S. Petrochemical Industry of Expanding 
Petrochemical Industries in the Oil-Producing Nations 
AGENCY: United States International Trade Commission. 


ACTION: In accordance with the provisions of section 332(b) of the 
Tariff Act of 1930 (19 U.S.C. 1332(b)), the Commission has instituted, 





INTERNATIONAL TRADE COMMISSION NOTICES 51 


on its own motion, investigation No. 332-137 for the purpose of 
gathering and presenting information on the expansion of the petro- 
chemical industries in the oil-producing nations and the probable 
effect of such expansion on the U.S. petrochemical industry. The 
study will assess possible changes in U.S. imports and exports of 
petrochemicals and in the structure of operation of the U.S. petro- 
chemical industry through analysis of data obtained during the course 
of the investigation. 


EFFECTIVE DATE: February 4, 1982. 


FOR FURTHER INFORMATION CONTACT: Mr. John J. Gersic, 
Energy and Chemicals Division, U.S. International Trade Commis- 
sion, Washington, D.C. 20436 (Telephone 202-523-0451). 


WRITTEN SUBMISSIONS: While there is no public hearing sched- 
uled for this study, written submissions from interested parties are 
invited. Commercial or financial information which a party desires the 
Commission to treat as confidential must be submitted on separate 
sheets of paper, each clearly marked ‘‘Confidential Business Informa- 
tion” at the top. All submissions requesting confidential treatment 
must conform with the requirements of section 201.6 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR 201.6). All written 
submissions, except for confidential business information, will 


be made available for inspection by interested persons. To be assured 
of consideration by the Commission in this study, written statements 
should be submitted at the earliest practicable date, but no later 
than November 26, 1982. All submissions should be addressed to the 
Secretary, United States International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436. 


By order of the Commission. 


Issued: February 5, 1982. 
KennetH R. Mason, 
Secretary. 


Investigations Nos. 701-TA-146 and 147 (Preliminary) 
Hot—-Ro.uiep Carson STEEL Bar 


AGENCY: US. International Trade Commission. 


ACTION: Institution of preliminary countervailing duty investi- 
gations. 


SUMMARY: The U.S. International Trade Commission hereby 
gives notice of the institution of investigations Nos. 701-TA-146 and 
147 (Preliminary) under section 703(a) of the Tariff Act of 1930 (19 
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U.S.C. 1671(b) (a)) to determine whether there is a reasonable indication 
that an industry in the United States is materially injured or is 
threatened with material injury, or the establishment of an industry 
in the United States is materially retarded, by reason of imports from 
Italy and Luxemburg of hot-rolled carbon steel bar, provided for 
in items 606.8310, 606.8330, and 606.8350 of the Tariff Schedules 
of the United States Annotated (1982), upon which bounties or 
grants are alleged to be paid. 


EFFECTIVE DATE: February 3, 1982. 


FOR FURTHER INFORMATION CONTACT: Mr. Robert 
Eninger, Office of Investigations, U.S. International Trade Commis- 
sion telephone 202-523-0312. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


These investigations are being instituted in response to petitions 
filed January 11, 1982, on behalf of Republic Steel Corp., Inland 
Steel Corp., Jones & Laughlin Steel, Inc., National Steel Corp., and 
Cyclops Steel Corp. The Commission must make its determinations 
in these investigations within 45 days after the date of the filing of 
the petitions or by February 25, 1982 (19 CFR 207.17). The investi- 
gations will be subject to the provisions of part 207 of the Commission’s 


Rules of Practice and Procedure (19 CFR part 207), and particularly 
subpart B thereof. 


WRITTEN SUBMISSIONS 


Any person may submit to the Commission on or before February 
9, 1982, a written statement of information pertinent to the subject 
matter of the investigations. A signed original and nineteen copies 
of such statements must be submitted. 

Any business information which a submitter desires the Com- 
mission to treat as confidential shall be submitted separately, and 
each sheet must be clearly marked at the top “Confidential Business 
Data.”’ Confidential submissions must conform with the requirements 
of §201.6 of the Commission’s Rules of Practice and Procedure 
(19 CFR 201.6). All written submissions, except for confidential 
business data, will be available for public inspection. 

For further information concerning the conduct of the investiga- 
tions and rules of general application, consult the Commission’s 
Rules of Practice and Procedure, Part 207, Subparts A and B (19 


CFR Part 207), and Part 201, Subparts A through E (19 CFR Part 
201). 
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This notice is published pursuant to § 207.12 of the Commission’s 
rules of Practice and Procedure (19 CFR § 207.12). 


By order of the Commission. 


Issued: February 5, 1982. 


Kennetuo R. Mason, 
Secretary. 


Investigations Nos. 701-TA-120 (Preliminary), 701-TA-122 
(Preliminary), and 731-TA-66 (Preliminary) 


CARBON STEEL STRUCTURAL SHAPES From ITALY AND THE NETHER- 
LANDS AND Hot-Ro.uep CARBON STEEL SHEET AND Strip From 
THE UnitED KiInGpom 


AGENCY: US. International Trade Commission. 
ACTION: Termination of investigations. 


BACKGROUND: On January 26, 1982, Republic Steel Corp., In- 
land Steel Corp., Jones & Laughlin Steel, Inc., National Steel Corp., 
and Cyclops Steel Corp. withdrew their petition for countervailing 
duty investigations of imports of carbon steel structural shapes 
from the Netherlands. On January 31, 1982, these firms withdrew 
their petition for a countervailing duty investigation of imports of 
carbon steel structural shapes from Italy. On January 30, 1982, 
United States Steel Corp. withdrew its petition for an antidumping 
investigation of imports of hot-rolled carbon steeel sheet from the 
United Kingdom. (The scope of this antidumping investigation had 
been described as ‘Hot-Rolled Carbon Steel Sheet and Strip” in the 
Commission’s notice of institution of antidumping investigation No. 
731-TA-66 (Preliminary) published in the Federal Register on 
Wednesday, January 20, 1982, at pages 2955-2956.) Accordingly, 
the U.S. Department of Commerce has not initiated investigations 
for these products and the Commission hereby terminates the cap- 
tioned investigations pursuant to the authority under section 207.13 
of its Rules of Practice and Procedure (19 C.F.R. 207.13). 


EFFECTIVE DATE: February 3, 1982. 
FOR FURTHER INFORMATION CONTACT: Edward Easton, 


Esq., Office of the General Counsel, U.S. International Trade Com- 
mission; telephone 202-523-0379. 


By order of the Commission. 
Issued: February 5, 1982. 
KeEnneETH R. Mason, 


Secretary. 
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ae ee Investigation No. 337—TA-112 
Certain Cuse Puzz.LEs 


Notice of Change of the Commission Investigative Attorney 


The Notice of Investigation published in the Federal Register on 
January 7, 1982, stated that Ralph Elsas-Patrick, Esq. of the Unfair 
Import Investigations Division would be the Commission Investigative 
Attorney in this case. M. Brooke Murdock, Esq. of the Unfair Import 
Investigations Division is now the Commission Investigative 
Attorney. 


The Secretary is requested to publish this notice in the Federal 
Register. 
Dated: February 5, 1982. 
Davip I. Witson, 
Chief, 
Unfair Import Investigations Division. 


In the Matter of 

Certain THERMAL Conpuvuctivity | Investigation No. 337-TA- 
Srensine Gem TESTERS AND Com- 100 
PONENTS THEREOF 


Notice of Settlement Agreement, Recommended Termination, and Re- 
quest for Public Comments 


AGENCY: U.S. International Trade Commission. 


ACTION: Request for public comments on the recommended termi- 
nation of the investigation with respect to all parties and all issues, 
on the basis of a settlement agreement. 


SUMMARY: Notice is hereby given that the presiding officer in this 
investigation has recommended that the Commission grant the joint 
motion of the complainants, the respondents, and the Commission 
investigative attorney to terminate this investigation with respect to 
all parties and all issues on the basis of a settlement agreement. Before 
taking final action on the motion, the Commission seeks written com- 


ments on the proposed termination from interested members of the 
public. 


DEADLINE: All comments must be received within thirty (30) days 
of publication of this notice. 


SUPPLEMENTARY INFORMATION: The Commission is con- 
ducting Investigation No. 337-TA-100 to determine whether there is 
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a violation of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) 
in the importation into the United States of certain thermal conduc- 
tivity sensing gem testers and components thereof, or in their sale, which 
are alleged to infringe claims 1, 2, and 21-24 of U.S. Letters Patent 
4,255,962, and which are alleged to be falsely advertised, the effect or 
tendency of which is to destroy or substantially injure an industry, 
efficiently and economically operated, in the United States. 

On December 8, 1981, complainants Ceres Electronics Corporation, 
Adams-Smith, Inc., and MSB Industries, Inc., respondents Brunit 
Trading AB, Presidium, Inc., Presidium Diamond Pte, Ltd., (Singa- 
pore), Gem Instruments Corporation, and Gemological Institute of 
America, and the Commission investigative attorney filed a joint 
motion (Motion No. 100-9) to terminate the investigation with 
respect to all parties and all issues on the basis of a settlement agree- 
ment. The presiding officer has recommended that the motion be 
granted. The settlement agreement and the proposed termination are 
now before the Commission for final action. 

Under the settlement agreement, this investigation and a parallel 
proceeding in the United States District Court for the Central District 
of California, will be dismissed with prejudice. Further, respondent 
Gem Instruments Corporation will advertise complainant Ceres’ 
diamond probe to solicit orders. In return, Ceres will pay Gem Instru- 
ments a certain percentage of the retail sales derived from such 
promotion. Additionally, Ceres may advertise the fact that Gem 
Instruments represents Ceres in the marketplace. 

A nonconfidential version of the agreement is available for public 
inspection during official business hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, U.S. International Trade Commission, 701 E 
Street NW., Room 156, Washington, D.C. 20436, telephone 202-523- 
0471. 

All comments must conform to the requirements of section 201.8 of 
the Commission’s rules (19 CFR § 210.8) and must be addressed to the 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436. 

FOR FURTHER INFORMATION CONTACT: Scott M. Daniels, 
Esq., Office of the General Counsel, U.S. International Trade Com- 


mission, 701 E Street NW., Room 230, Washington, D.C. 20436, 
telephone 202-523-0350. 


By order of the Commission. 


Issued: February 4, 1982. 
KeEenneEtTH R. Mason, 
Secretary 
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